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1 . All of the art rejections are maintained. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1 ) an application for patent, published under section 1 22(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 



3. Claims 1-2, 5, 8-10, 12, 13, 16-19 and 22 are rejected under 35 U.S.C. 102(b) as 
anticipated by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Park 
et al (US 5,149,579). Park teaches a container comprising a polypropylene skin 
layer, polypropylene foam layer, a functional layer and a polypropylene foam 
layer (column 8, lines 30-60). Park uses carbon dioxide as a blowing agent to 
form the foam (column 10, lines 45-46), therefore, it is not seen that the foam 
cells could not have been substantially, inherently filled with carbon dioxide. The 
skin and the foam layer are made from the same polypropylene. The foam layer 
and the functional layer are made from different materials. 

Park does not teach a blow molded container. However, it is a product- 
by-process limitation not as yet shown to produce a patentably distinct article. It 
is the examiner's position that the article of Park is identical to or only slightly 
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different than the claimed article prepared by the method of the claim, because 
both articles are formed from the same materials, having structural similarity. 
Even though product-by-process claims are limited by and defined by the 
process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the 
product in the product-by-process claim is the same as or an obvious from a 
product of the prior art, the claim is unpatentable even though the prior product 
was made by a different process. In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 
1985). The burden has been shifted to the applicant to show unobvious 
differences between the claimed product and the prior art product. In re Marosi, 
218 USPQ 289,291 (Fed. Cir. 1983). It is noted that if the applicant intends to 
rely on Examples in the specification or in a submitted Declaration to show non- 
obviousness, the applicant should clearly state how the Examples of the present 
invention are commensurate in scope with the claims and how the Comparative 
Examples are commensurate in scope with Park. Accordingly, it is the 
examiner's position that Park anticipates or strongly suggests the claimed subject 
matter. 

4. Claims 3, 4, 6, 7, 14, 15, 20, 21, 23 and 24 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Park et al (US 5,149,579) as applied to claim 1 
above, further in view of Hayes et al (US 6,485,819). 

Park teaches a container comprising polypropylene film layer, a functional 
layer and a polypropylene foam layer (column 8, lines 30-60). Park does not 
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teach a container comprising a foam layer and a film layer, each made from a 
polyethylene terephthalate. Hayes, however, teaches a multilayer laminate for 
use in food packaging comprising a foam layer made from a copolyester that 
exhibit an improved rate of biodegradation more amendable to solid waste 
disposal (column 1 , lines 5-10). Hayes also teaches a multilayer laminate for use 
in food packaging wherein a polymeric film can be made from a blend of 
poly(ethylene terephthalate) with olefins to form mutilayer films with improved 
water vapor resistance (column 9, lines 60-65; column 10, lines 1-3). Therefore, 
it would have been obvious to one having ordinary skill in the art at the time the 
invention was made to substitute a copolyester foam for the polypropylene foam 
layer motivated by the desire to provide the container with higher biodegradation 
rate and higher thermal resistance. Therefore, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to combine 
the poly(ethylene terephthalate) with polypropylene to form a film layer of the 
Park Patent motivated by the desire to provide the container having improved 
water vapor resistance (column 9, lines 60-65). 

Park teaches a container comprising a non-foamed polypropylene skin 
layer, polypropylene foam layer, a functional layer (column 8, lines 30-60). Park 
does not specifically disclose the functional layer made from PET. Hayes, 
however, teaches a food container comprising a layer of copolyester suitable as 
a gas barrier (column 8, lines 7-8). Therefore, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to use 
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copolyester as the functional layer of Park because copolyester is shown to be a 
good oxygen barrier and further the use of copolyester provides the container 
with higher biodegradation rate and higher thermal properties. 
5. Claims 1-10, 22, and 23 are rejected under 35 U.S.C. 102(e) as anticipated by 
or, in the alternative, under 35 U.S.C. 103(a) as obvious over Hayes et a! (US 
6,485,819). Hayes teaches a laminate film for use in containers comprising a 
polyethylene terephthalate (PET) film layer and a copolyester film layer (column 
9, lines 61 et seq.). The layer of copolyester is foamed by using carbon dioxide 
as a blowing agent (column 15, lines 35-40). Therefore, it is the examiner's 
position that the foam cells are substantially inherently filled with carbon dioxide. 
Since the foam and the film contain polyethylene terephthalate, they are made 
from "the same polyethylene terephthalate". The isosorbide polyester renders 
the foam layer chemically different from the PET film layer. 

Hayes does not teach a blow molded container. However, it is a product- 
by-process limitation not as yet shown to produce a patentably distinct article. It 
is the examiner's position that the article of Hayes is identical to or only slightly 
different than the claimed article prepared by the method of the claim, because 
both articles are formed from the same materials, having structural similarity. 
Even though product-by-process claims are limited by and defined by the 
process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the 
product in the product-by-process claim is the same as or an obvious from a 
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product of the prior art, the claim is unpatentable even though the prior product 
was made by a different process. In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 
1985). The burden has been shifted to the applicant to show unobvious 
differences between the claimed product and the prior art product. In re Marosi, 
218 USPQ 289,291 (Fed. Cir. 1983). It is noted that if the applicant intends to 
rely on Examples in the specification or in a submitted Declaration to show non- 
obviousness, the applicant should clearly state how the Examples of the present 
invention are commensurate in scope with the claims and how the Comparative 
Examples are commensurate in scope with Hayes. Accordingly, it is the 
examiner's position that Hayes anticipates the claimed subject matter. 
6. Claims 12-17 and 24 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hayes et al (US 6,485,819) as applied to claim 1 above, further in view of 
Park et al (US 5,149,579). Hayes teaches a food container comprising a 
copolyester foam layer. Hayes does not teach a food container comprising two 
foam layers and a functional layer sandwich between the foam layers. Park 
teaches a food container comprising two foam layers and a functional layer 
sandwich between the foam layers. Therefore, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to form a 
food container comprising a functional layer sandwiched between two 
copolyester foam layers to provide a container with a water vapor or air barrier, 
thereby extending the shelf-life of an oxygen-sensitive product containing therein 
(Park, column 8, lines 50-57). 
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7. Claims 18-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hayes et al (US 6,485,819) as applied to claim 1 above, further in view of Haase 
(US 3,684,633). Hayes teaches a laminate film for use in containers comprising 
a film layer and a layer of copolyester (column 9, lines 61 et seq.)- The layer of 
copolyester is foamed by using carbon dioxide as a blowing agent (column 15, 
lines 35-40). The laminate may have five layers joined together by heat (column 
10, lines 5-10). The film layer can be made from PET, polyethylene, polyethylene 
sulfide, or polyimide (column 10. lines 1-10). Accordingly, the laminate film 
comprises one foam layer made from copolyester and other four film layers 
formed from PET, polyethylene, polyethylene sulfide, or polyimide. Hayes does 
not specifically disclose the order of the film layer, the foam layer in the laminate 
to meet the structural limitations as recited in the claims. Haase, however, 
teaches a dinner plate comprising a polystyrene foam layer sandwiched between 
the polystyrene film layers. Therefore, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to form a food 
container having a copolyester foam layer sandwiched between the PET film 
layers because such a structure is known in the food packaging art and Haase 
provides necessary detail to practice the invention of Hayes. 

8. Claims 1- 10, 22 and 23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kocher et al (US 5,919,547) further in view of Hayes et al (US 
6,485,819). Kocher teaches a food container comprising a support member 12, 
a sealant layer (column 10, lines 30-60). The support member and a sealant 
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layer are made of a polyethylene terephthalate resin. Hence, they are the same. 
The support member is polyolefin foam whereas the sealant layer is made from 
polyethylene terephthalate. Therefore, they are different. Kocher does not teach 
the use of carbon dioxide to form the foamed support member. Hayes, however, 
teaches the food container comprising a foam layer of copolyester using carbon 
dioxide as a blowing agent. Therefore, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to use carbon dioxide 
as a blowing agent to generate the foam cells in the support member because 
such is known in the foam art and Hayes provides necessary details to practice 
the invention of Kocher. Accordingly, the foam cells of Kocher as modified by 
Hayes are substantially inherently filled with carbon dioxide. 

Kocher as modified by Hayes does not teach a blow molded container. 
However, it is a product-by-process limitation not as yet shown to produce a 
patentably distinct article. It is the examiner's position that the article of Kocher 
as modified by Hayes is identical to or only slightly different than the claimed 
article prepared by the method of the claim, because both articles are formed 
from the same materials, having structural similarity. Even though product-by- 
process claims are limited by and defined by the process, determination of 
patentability is based on the product itself. The patentability of a product does not 
depend on its method of production. If the product in the product-by-process 
claim is the same as or an obvious from a product of the prior art, the claim is 
unpatentable even though the prior product was made by a different process. In 
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re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 1985). The burden has been shifted to 
the applicant to show unobvious differences between the claimed product and 
the prior art product. In re Marosi, 218 USPQ 289,291 (Fed. Cir. 1983). It is noted 
that if the applicant intends to rely on Examples in the specification or in a 
submitted Declaration to show non-obviousness, the applicant should clearly 
state how the Examples of the present invention are commensurate in scope with 
the claims and how the Comparative Examples are commensurate in scope with 
Kocher as modified by Hayes. 

Response to Arguments 
9. The art rejections over Park taken alone or in combination with other references 
have been maintained for the following reasons. Applicant argues that Park 
teaches away from the claimed invention because Park requires the diffusion of 
the carbon dioxide through the cell wall. The arguments are not found persuasive 
for patentability. They are not commensurate in scope with the claims. The 
amendment "contain" does not differentiate the claimed container from a prior art 
container satisfying the claimed structural limitations because nothing is specific 
about the specific amount of the carbon dioxide contained in the foam cells 
associated with the process disclosed in the original disclosure. Additionally, the 
limitation of "one of carbon dioxide and nitrogen" does not preclude the foam 
cells from being substantially filled with carbon dioxide. Further, Applicant 
mentions that nowhere does Park disclose or suggest the foam sheet having a 
portion with specific dimensional tolerances or a portion not subjected to the 
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molding process because Parl< does not disclose blow molding process. Again, 
the arguments are not found convincing for patentability because none of these 
structural features have been incorporated into the claims for showing 
distinctness between the prior art and the claimed invention. 
10. Applicant has reiterated positions taken with respect to the other rejections, the 
examiner's comments set forth above are equally pertinent in the support of 
these rejections as well. Accordingly, all of the art rejections are sustained. 

Conclusion 

1 1 .THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first reply is 
filed within TWO MONTHS of the mailing date of this final action and the advisory 
action is not mailed until after the end of the THREE-MONTH shortened statutory 
period, then the shortened statutory period will expire on the date the advisory 
action is mailed, and any extension fee pursuant to 37 CFR 1.136(a) will be 
calculated from the mailing date of the advisory action. In no event, however, will 
the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

12. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Hal Vo whose telephone number is (571) 272- 
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1485. The examiner can normally be reached on Monday through Thursday, 
from 9:00 to 6:00. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Terrel Morris can be reached on (571) 272-1478. The fax 
phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair- 
direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. 



HV 



/Hai Vo/ 
Primary Examiner, Art Unit 1771 



